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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments filed 10/01/2009 have been fully considered but they are 
not persuasive. The Applicants' argue, "Applicants are unclear whether the Examiner is 
asserting that each claim is rejected as anticipated under 102(b) (with Hoy providing 
each element) or under 103(a) (with Hoy lacking certain elements that the Examiner 
believes are obvious to add). This failure of the Examiner to present specific rejections 
renders the First Office Action moot and will not enable a Second Office Action to be 
made final." However, claims 1,6,9, 60-69 cite each element of the claim as provided 
by Hoy et al. Claims 2 and 4 provide evidence as to why the lacking elements are 
obvious to a person of ordinary skill within the art. Therefore, this argument is not 
convincing. Nevertheless, for the purpose of clarity, separate headings will be provided 
for the rejection of claims under 102(b) and 103(a) in this Office Action. 

The Applicants' argue, "Claims 1 and 64 recite that 'the first portion being 
removable from the carton.' Hoy cannot anticipate at least this element since the stop 
56 of Hoy is formed from strips 58 and 60, which are provided to restrict containers from 
rolling out of the carton." However, it is the removal of strips 58 and 60 which creates a 
first opening allowing article removal. Therefore, this argument is not convincing. 

For the foregoing reasons claims 1, 2, 4, 6, 9 and 60-66 stand rejected. Newly 
added claims 70-77 have also been addressed with reference to Hoy et al. in this Office 
Action. 
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2. Regarding claim 67 the Applicants' argue, "Further, claim 67 provides a tear line 
arrangement that includes a first tear line and a second tear line in the third panel 
spaced a predetermined distance. Hoy fails to disclose the claimed tear line 
arrangement." Applicants' arguments with respect to claim 67 have been fully 
considered and are persuasive. The rejection of claims 67-69 has been withdrawn. 

Claim Objections 

3. Claims 1 , 64 and 67 are objected to because of the following informalities: 
Claims 1 , 64 and 67 are objected to under 37 CFR 1 .75(i). The claims should provide 
indentation for each element. Where a claim sets forth a plurality of elements or steps, 
each element or step of the claim should be separated by a line indentation. Appropriate 
correction is required. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claims 1, 6, 9, 60-66, 70-73, and 75-76 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Hoy et al. (USP 5,878,947). 

Regarding claim 1 , Hoy et al. disclose a paperboard carton for articles arranged 
in an end-on-end relationship, the carton comprising: 
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• six sides (20/18,14,16,12,30/32,40/42), the six sides including a first side (30/32) 
disposed between a second side (14) and a third side (12), the first side being 
perpendicular a fourth side (16), the second side (14), and the third side (12), the 
second side and the third side being parallel (see Figure 1), 

• a two-piece dispenser (30A/32A,58,60,62) that includes a first portion (58,60,62) 
and a second portion (30A/32A); 

• the first portion (58,60,62) defined at least partially along its perimeter by a first 
tear line (see Figure 5); 

• the first portion (58,60,62) extending at least partially into the first side, the 
second side, and the third side (see Figures 4-7); 

• the first portion (58,60,62) being removable from the carton along the first tear 
line to create a first opening for article removal (see Figure 7), the second portion 
(30A/32A) being adjacent the first portion (58,60,62) and being defined at least 
partially along its perimeter by the first tear line, a first provision (12A), and a 
second provision (14A); 

• the first provision (1 2A) having a first end proximate the first portion and a 
second end distal the first portion (see Figures 5-6), the second end of the first 
provision (12A) being intersected by a first intersection line that prevents the first 
provision from extending beyond its intended length (see Figures 1-2 and 4-7); 

• the second provision (14A) having a first end proximate the first portion and a 
second end distal the first portion (see Figure 4), the second end of the second 
provision being intersected by a second intersection line that prevents the 
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second provision from extending beyond its intended length (see Figures 2, 4, 
and 7); 

• the second portion (30A/32A) being separable along the first provision (12A) and 
the second provision (14A) to create a second opening in the carton (see Figures 
2, 3, and 7); 

• wherein the second opening and the first opening together define an enlarged 
opening, the enlarged opening enabling easier article removal from the carton 
than the first opening alone (see Figures 2, 3, and 7). 

Regarding claim 6, Hoy et al. disclose the carton of claim 1 wherein the first 
provision and the second provision are parallel (see Figure 7). 

Regarding claim 9, Hoy et al. disclose the carton of claim 1 wherein the six sides 
are arranged substantially rectangular (see Figures 1-4). 

Regarding claim 60, Hoy et al. disclose the carton of claim 1 wherein the first tear 
line defines a perimeter section of the second portion (30A/32A) in the first side (30/32). 

Regarding claim 61 , Hoy et al. disclose the package of claim 64 wherein the first 
tear line defines a perimeter section of the second portion (30A/32A) in the first side 
(30/32). 

Regarding claim 62, Hoy et al. disclose the carton of claim 1 , wherein the first 
and second provisions are cuts (see Figures 4-7). 

Regarding claim 63, Hoy et al. disclose the carton of claim 1 , wherein the first 
and second intersection lines are cuts (see Figures 2, 4, and 7). 

Regarding claim 64, Hoy et al. disclose a package comprising: 
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• a plurality of articles (52); 

• a paperboard carton (10) for enclosing the plurality of articles in rows, the carton 
comprising: 

o six sides (20/18,14,16,12,30/32,40/42), the six sides including a first side 
(30/32) disposed between a second side (14) and a third side (12), the 
first side (30/32) being perpendicular a fourth side (16), the second side 
(14), and the third side (12), the second side and the third side being 
parallel (see Figures 1-4), 

o a two-piece dispenser (30A/32A,58,60,62) that includes a first portion 
(58,60,62) and a second portion (30A/32A); 

o the first portion (58,60,62) defined at least partially along its perimeter by a 
first tear line (see Figures 1 and 4-6); 

o the first portion (58,60,62) extending at least partially into the first side, the 
second side, and the third side (see Figures 1 and 4-6); 

o the first portion (58,60,62) being removable from the carton along the first 
tear line to create a first opening for article removal (see Figures 2, 3, and 
7), the second portion (30A/32A) being adjacent the first portion (58,60,62) 
and being defined at least partially along its perimeter by the first tear line 
(see Figures 1-2 and 5-7), a first provision (12A), and a second provision 
(14A); 

o the first provision (1 2A) having a first end proximate the first portion and a 
second end distal the first portion (see Figures 1 and 4-6), the second end 



Application/Control Number: 10/523,887 Page 7 

Art Unit: 3651 

of the first provision being intersected by a first intersection line that 
prevents the first provision from extending beyond its intended length (see 
Figures 2, 4, and 7); 
o the second provision (14A) having a first end proximate the first portion 
and a second end distal the first portion (see Figure 4), the second end of 
the second provision being intersected by a second intersection line that 
prevents the second provision from extending beyond its intended length 
(see Figures 2, 4 and 7); 
o the second portion (30A/32A) being separable along the first provision and 
the second provision to create a second opening in the carton (see 
Figures 2-3 and 7); 
o wherein the second opening and the first opening together define an 
enlarged opening, the enlarged opening enabling easier article removal 
from the carton than the first opening (see Figures 2-3 and 7). 
Regarding claim 65, Hoy et al. disclose the package of claim 63, wherein the first 
and second provisions are cuts (see Figures 1 and 4). 

Regarding claim 66, Hoy et al. disclose the package of claim 63, wherein the first 
and second intersection lines are cuts (see Figures 1 and 4). 

Regarding claim 70, Hoy et al. disclose the carton of claim 1 wherein the second 
portion (30A/32A) is hingeable at the first intersection line and the second intersection 
line (see Figures 2 and 7). 

Regarding claim 71 , Hoy et al. disclose the package of claim 64 wherein the 
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second portion is hingeable at the first intersection line and the second intersection line 
(see Figures 2 and 7). 

Regarding claim 72, Hoy et al. disclose the carton of claim 1 wherein the first 
side and the fourth side intersect at a fold line and wherein the first intersection line and 
the second intersection line are spaced from the fold line (see Figure 4). 

Regarding claim 73, Hoy et al. disclose the package of claim 64 the first side and 
the fourth side intersect at a fold line and wherein the first intersection line and the 
second intersection line are spaced from the fold line (see Figure 4). 

Regarding claim 75, Hoy et al. disclose the carton of claim 1 wherein the first 
portion is removable from the second portion (see Figures 5-7). 

Regarding claim 76, Hoy et al. disclose the package of claim 64 wherein the first 
portion is removable from the second portion (see Figures 5-7). 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 
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2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

8. Claims 2 and 4 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hoy et al. (USP 5,878,947) as applied to claims 1, 6, 9, 60-66, 70-73, and 75-76 above. 

Regarding claim 2, Hoy et al. disclose the carton of claim 1 . However, they do 
not disclose a carton wherein a divider pad is secured to the inside of the carton. Yet, 
adding this feature would have been obvious because the selection of a known material 
based upon its suitability for the intended use is a design consideration within the skill of 
the art. In re Leshin , 227 F.2d 197, 125 USPQ 416 (CCPA 1960). 

Regarding claim 4, Hoy et al. disclose the carton of claim 2. However, they do 
not disclose a carton wherein the divider pad has a fold down gluing panel. Yet, adding 
this feature would have been obvious because the selection of a known material based 
upon its suitability for the intended use is a design consideration within the skill of the 
art. In re Leshin , 227 F.2d 197, 125 USPQ 416 (CCPA 1960). 

Allowable Subject Matter 

9. Claims 67-69, 74, and 77 are allowed. 

Conclusion 

10. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
1 1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MICHAEL K. COLLINS whose telephone number is 
(571 )272-8970. The examiner can normally be reached on 8:30 am - 5:00 pm M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gene O. Crawford can be reached on (571 ) 272-691 1 . The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



M.K.C. 
1/14/2010 



/Gene Crawford/ 

Supervisory Patent Examiner, Art 

Unit 3651 



